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1. I am asked to advise Dr Vladimir Vasilenko on the merits of various potential claims he has against Vitabeam Limited and/or its director James Millichap Merrick (‘JMM’) relation to Dr Vasilenko’s minority shareholding of Vitabeam Limited, which has been diluted as a result of actions taken by the directors, in particular JMM, and which company has apparently been operated without proper regard to the term of the Articles of Association or the interests of its shareholders, in particular Dr Vasilenko.
2. I have now spoken to Dr Vasilenko twice in conference; once, on 26 January 2022 when instructed by his former solicitors, England Palmer and more recently on 12 September 2022, instructed by those instructing me now.  
3. I also drafted a letter of claim addressed to Vitabeam and JMM which was despatched by England Palmer but to which they received no response.
Background
The genesis of Vitabeam and, more particularly, Dr Vasilenko’s relationship to it and his shareholding is rather opaque.  Before Dr Vasilenko became involved he had incorporated a company in Canada known as Purifying Illuminations Inc. (‘PI’) of which, I am told, he was the sole director and shareholder.  At the time Dr Vasilenko had several patents that he had registered in the US in respect of his own inventions.  He instructs me that he transferred his rights in those patents to PI which became the registered holder of the IP rights of what became the Vitabeam product.
According to Companies House documentation, Vitabeam was incorporated in the UK on 31 January 2014 under the name Hinthunt Franchises Limited (company number: 8871663) with one share allotted to Woodberry Secretarial Limited and with one Barbara Kahan as sole director.  The Articles of Association (‘the Articles’) included provision that the Model Articles applied save where modified and excluded by the Articles.
The Articles contained the following relevant provisions:
‘21.3	Subject to the remaining provisions of this Article 21 and to Article 22 (Further issues of shares: pre-emption rights) and to any directions which may be given by the company in general meeting, the directors are generally and unconditionally authorised, for the purpose of section 551 of the Companies Act 2006 to exercise any power of the company to:
21.3.1	offer or allot;
21.3.2	grant rights to subscribe for or to convert any security into;
2l.3.3	otherwise create, deal in or dispose of
any shares in the company to any person, at any time and subject to any terms and conditions as the directors think proper.’
21.4	‘The authority referred to in Article 23:
…
21.4.3	may only be exercised for a period of five years commencing on the date on which the company is incorporated or these articles are adopted whichever is the later’
22.2	‘Unless otherwise agreed by special resolution, if the company proposes to allot any equity securities, those equity securities shall not be allotted to any person unless the company has first offered them to all shareholders on the date of the offer on the same terms, and at the same price, as those equity securities are being offered to such other person on a pari passu basis and pro rata to the nominal value of shares held by those shareholders (as nearly as possible without involving fractions).’
On 30 May 2014, the company changed its name to Vitabeam Limited (‘Vitabeam’).  According to the annual return dated 1 August 2014, at that time the one issued share was held by one Gemma Milne.  On 11 August 2014, Gemma Milne and JMM were appointed as directors.
In the meantime, on 3 July 2014 a licence agreement was entered into between PI, Vitabeam and Dr Vasilenko by which, in consideration for the issue of 51% of the share capital of Vitabeam to PI or its nominee, PI granted a perpetual worldwide licence over its IP rights.
Between about July and September 2014, JMM, Dr Vasilenko, along with others negotiated the terms of a shareholders’ agreement (‘the Shareholders Agreement’). This was finally executed on 4 September 2014.  The parties to it were, PI, Allied Standard Limited (‘Allied’),  J Capital Limited (each as shareholders) and Dr Vasilenko and JMM.  
It was an express term of the Shareholders Agreement that Vitabeam’s share capital was to be divided into 100 ordinary shares valued at £1 each and that PI Inc would hold 51 shares (as provided for in the Licence Agreement, Allied Standard Limited would hold 24 shares and J Capital would hold 25 shares.
The Shareholders Agreement also contained the following relevant terms:
3.1	each shareholder shall, for as long as he holds any shares in the capital of the company, use his reasonable endeavors (sic.) to procure (so far as is lawfully possible in the exercise of his rights and powers as a shareholder of the company) but the company shall not, without the prior written consent of all shareholders: 
…
(g)	purchase, lease or otherwise acquire assets, or any interest in assets, which in aggregate exceed the value of $50,000; or
(h)	enter into any other contract, transaction or arrangement of a value exceeding $50,000’
‘4.1	No Shareholder shall sell, transfer, assign, pledge, charge or otherwise dispose of any share or any interest in any share in the capital of the Company, except as permitted by this agreement or with the prior written consent of all other Shareholders such consent not to be unreasonably withheld or delayed and to the extent that a transferee is a part of a group with the transferring Shareholder or otherwise related to or controlled by no such consent shall be required.’
‘8.	…If the Company determines to issue further shares, each of the Shareholders shall use its reasonable endeavors (sic.) to procure (so far as is lawfully possible in the exercise of his rights and powers as a shareholder of the Company) that the Company offers, by giving written notice to each respective Shareholder, that proportion of the shares proposed to be issued which the number of ordinary shares held by that Shareholder bears to the total number of ordinary shares in issue at the time the Company gives its notice. Such offer shall state the number of shares to be issued and the price of the shares.’
‘11.3	On the occurrence of either a Commercial Event or the Main Funding service contracts with the following will be entered into:
(a)	Dr Vladimir Vasilenko at a salary of $105,000 per year for a term of three years
(b)	James Millichap-Merrick at a salary of $105,000 per year for a term of three years
(c)	A nominee of Shareholder B at a salary of $48,000 per year for a term of three years’
‘Commercial Event’ was defined in the Shareholders agreement as ‘the occurrence of either:
‘(a)	the sale of the Company’s product for an amount not less than $250,000;
(b)	the execution of a contract with a third-party to exploit one or more sublicenses granted by the company providing for payments to the company within one year and not less than $250,000.’
Notwithstanding the terms of the Licence Agreement and the Shareholders Agreement, according to Companies House documentation no shares in Vitabeam were allotted to PI.  What Companies House records show is:
(a) On 6 October 2014 the share capital in Vitabeam was increased to 1,000,000 shares and the shares were subdivided into three different types of share.
(b) The next annual return, dated 1 August 2015, shows a further increase in the share capital to  1,225,800 ordinary shares.  It is not clear how that further increase took place.  Of those 1,225,800, 5,000 shares were held by Gemma Milne, 405,000  by Dr Vasilenko, 350,000 by JMM and 180,000 by Allied Standard Limited.  The remainder were held by 10 other shareholders who were not parties to the Shareholders Agreement. This reflects a 33% interest held by Dr Vasilenko, not the 51% that PI was entitled to under the Licence Agreement.
(c) Over the following years more shares were allotted each year and some shares appear to have been transferred as between shareholders.  The confirmation statement dated 1 August 2021 shows an issued share capital of 1,490,329 shares, of which Dr Vasilenko continued to hold 405,000.  This reflects a reduction in his proportionate shareholding to 27%.
(d) The most recent confirmation statement, dated 15 August 2022, shows an issued share capital of 1,523,721, of which Dr Vasilenko continues to hold 405,000 shares, a shareholding now diluted to 26.5%.
I also note that in the accounts dated year end September 2020, as lodged at Companies House, state that Vitabeam’s trademarks and patents were valued at £127,248 and the net assets of the company were valued at £1,184,656.  The notes to the accounts also refer to PI and Purifying Inc providing research and development services to a value of £1,907.  This is rather odd since, on searching PI, it is clear that it was dissolved on 20 January 2015.
Dr Vasilenko instructs me that he was never notified by JMM or any other person at Vitabeam of the allotment or proposed allotment of shares or offered a right of pre-emption over them.  Indeed, Dr Vasilenko instructs that there were no general meetings called, or at least he was not invited to any.  
It is clear that others were concerned about the management of Vitabeam.  In a letter of claim dated 25 March 2021 to JMM from Ronald Fletcher Baker, solicitors for Pantheon International Advisors Limited (‘Pantheon’), it is asserted that Allied (which later transferred its shareholding to Pantheon) had not been notified of the additional allotment of shares and, in breach of clause 8 of the Shareholders Agreement, had not been offered a proportion of the newly allotted shares.  In my view the fact that Allied was apparently not consulted about the additional allotments of shares tends to give evidential support to Dr Vasilenko’s contentions as to the failures by the directors to operate in accordance with the Articles.   Pantheon’s solicitors threatened an unfair prejudice petition on the basis of the watering down of Allied’s shareholding, now held by Pantheon. They also claimed that various payments made by the company to third parties (including to Purifying Illuminations Inc) were in breach of the Shareholder Agreement and also amounted to unfair prejudice.  It seems that Pantheon’s claim has since been settled.
It is unclear whether a Commercial Event (defined in the Shareholders Agreement as the sale of a Company product for an amount of not less than $250,000 or the execution of a contract with a third party to exploit one or more of the sub-licences granted by Vitabeam providing or payment to Vitabeam within one year of not less than $250,000) has occurred.  Under clause 11.3 of the Shareholders Agreement, such a Commercial Event was necessary to trigger payments of $105,000 per year each to Dr Vasilenko and JMM and $48,000 to one Jodie Hamlin.
Dr Vasilenko now wishes to do what he can to recover his rightful share in Vitabeam.  Ideally this would also involve his recovering the intellectual property rights he transferred to PI and which were then licensed to Vitabeam.
The claims available to Dr Vasilenko
In my view Dr Vasilenko has several options open to him.  The first would be to follow the example of Pantheon and make a claim for unfair prejudice with a view to Vitabeam being ordered to pay damages amounting to the difference in the value of the shareholding as it should be and the value of its shareholding as wrongfully diluted or alternatively an order requiring Vitabeam or its members to buy all Dr Vasilenko’s shares.
Merits of an unfair prejudice petition
Section 994 of the 2006 Act provides that a member of a company may apply to the court by petition on the ground that the company’s affairs are or have been conducted ‘in a manner that is unfairly prejudicial to the interests of members generally or of some part of the members (including at least himself).’
It is trite law that the test for unfairness is an objective one.  As stated by Slade J in Re Bovey Hotel Ventures Limited (31 July 1981, unreported) and approved by Nourse J in Re R A Noble & Sons (Clothing) Ltd - [1983] BCLC 273, ‘a member of a company will be able to bring himself within the section if he can show that the value of his shareholding in the company has been seriously diminished or at least seriously jeopardised by reason of a course of conduct on the part of those persons who have had de facto control of the company, which has been unfair to the member concerned. The test of unfairness must, I think, be an objective, not a subjective, one. In other words, it is not necessary for the petitioner to show that the persons who have had de facto control of the company have acted as they did in the conscious knowledge that this was unfair to the petitioner or that they were acting in bad faith; the test, I think, is whether a reasonable bystander observing the consequences of their conduct, would regard it as having unfairly prejudiced the petitioner's interests.'
In my view the situation that Dr Vasilenko finds himself in is likely to be found to come within that definition of unfairness, assuming his evidence is accepted that the newly allotted shared were not offered to him, as an existing shareholder, pursuant to Article 22.3 of the Articles of Association and/or they were allotted more than 5 years from the date of incorporation, contrary to Article 21.4.3.   Moreover, I consider there is a reasonable chance of a court concluding that the consequent dilution of Dr Vasilenko’s shareholding was prejudicial to Dr Vasilenko, notwithstanding the fact that under Article 22.3 he would have had to pay for any new allotment.  In other words, I consider that, factually, it is more likely than not that a Court would find that Dr Vasilenko surmounted the threshold for an unfair prejudice petition.  This is bolstered by the contention of the failure to hold general meetings.  One hesitation about Dr Vasilenko’s position relates to the question of whether Dr Vasilenko might be said to acquiesced in the way Vitabeam was run notwithstanding the terms of the Articles.  If the Court found that he had, it is unlikely to grant relief under an unfair prejudice petition.  From what Dr Vasilenko tells me there does not appear to have been any acquiescence but at present we do not know what case JMM will put forward given his lack of engagement hitherto.
Notwithstanding the references to it in the original letter of claim, I do not consider that Dr Vasilenko would personally be able to rely on the Shareholders’ Agreement (or the Licence Agreement) on the basis that, whilst he was a party to them both, he was given no rights under them (save in relation to salary payments under the Shareholders Agreement) – the rights were given to PI, which has been dissolved.  Accordingly, I am afraid I do not consider he has a realistic claim for a reduction in his shareholding from 51% to 26.5% or indeed to claim for the shares due to PI under the Licensing Agreement.  Action could (and probably should) have been taken by PI before it was dissolved.  In any event seeking to claim breach of contract under the Licensing Agreement now would undoubtably be met by a limitation defence.
As my instructing solicitor has pointed out, the difficulty with the unfair prejudice petition is  that it is unclear what Vitabeam is actually worth and so we can have little confidence about the sums that Dr Vasilenko might receive if successful.   Pantheon’s approach was based on a valuation of £9m.  This in turn was apparently based on a valuation that JMM had put Vitabeam when seeking investment or to borrow money.  Such a valuation is very substantially at odds with the book value given in the most recent accounts (September 2020) of £1,184,656.  Were that the correct value, I calculate that the value of the difference between his initial shareholding of 33% and his current shareholding of 26.5% would be £77,003 odd.  If  an order was made under section 996 (2) (e) requiring the members of Vitabeam or Vitabeam itself to buy Dr Vasilenko’s entire shareholding, on the basis of the book value the total value of his 33% shareholding would be £390,936 odd. In fact, what usually happens in case where the Court orders a company or its members to be the petitioners’ shares under section 996 of the 2006 Act is that an independent valuer is brought in to value the company – it is difficult to have any realistic idea of what a valuer would value the company at.
In the circumstances, I consider that there would be merit in an unfair prejudice petition but it is unclear how much Dr Vasilenko would recover if successful.
Winding up on the just and equitable ground
Section 122 (1) (g) of the Insolvency Act 1986 gives power to the court to wind up a company on the grounds that it would be just and equitable to do so.  Curiously section 124 gives the right to petition for the winding up of a company to, amongst others, contributories to the Company but not specifically members of the Company but I consider that Dr Vasilenko is likely to be found to have locus standii.  Following the leading case of Ebrahimi v Westbourne Galleries Limited [1973] AC 360 section 122(1) (g) gives the court the power ‘to subject the exercise of legal rights to equitable considerations, that is, of a personal character arising between one individual and another, which may make it unjust, or inequitable, to insist on legal rights, or to exercise them in a particular way.’ (per Lord Wilberforce at 379).  Lord Wilberforce went on to say that  the basis for the court to superimpose such equitable considerations ‘typically may include one, or probably more, of the following elements: (i) an association formed or continued on the basis of a personal relationship, involving mutual confidence - this element will often be found where a pre-existing partnership has been converted into a limited company; (ii) an agreement, or understanding, that all, or some (for there may be “sleeping” members), of the shareholders shall participate in the conduct of the business; (iii) restriction upon the transfer of the members' interest in the company - so that if confidence is lost, or one member is removed from management, he cannot take out his stake and go elsewhere.
In my view, arguably there was at the outset such a relationship of mutual confidence in this case and there is a restriction upon the transfer of members interests (see Article 37.2 of the Articles).  So I consider that it could be argued that the facts of the case came within the guidance of Lord Wilberforce and accordingly it would be open to the court to exercise its power in the subsection.  However, whether the court would take the draconian step of winding up the company based on Dr Vasilenko’s case that his shareholding has been diluted is very much open to question.  The usual case where a company is wound up under section 122 (1) (g) is where there was deadlock between members/directors or there had been an irretrievable breakdown in trust and confidence as between them.  I do not consider there could be properly said to be deadlock in this case but there is an argument to say that trust and confidence has broken down as between JMM and Dr Vasilenko given the actions of JMM in breach of the Articles and his subsequent refusal to engage.  If that alone were the issue, I would have advised that there was a better than evens prospect of success given the actions of JMM.
However, what concerns me is that section 125 (2) of the 1986 Act provides that if the court is of ‘the opinion both that some other remedy is available to the petitioners and that they are acting unreasonably in seeking to have the company wound up instead of pursuing that other remedy.’  In this case it is clear that there would be another remedy available to Dr Vasilenko, namely the unfair prejudice petition.  As the editors of Palmers state, ‘since the purpose of the unfair prejudice provisions is to provide an alternative to the winding up order and so avoid the destruction of what may be a perfectly viable business, it is necessary to explain why it is reasonable to proceed with the winding up claim where a Pt 30 order is available as well.’  In my opinion there is a very real danger that the court would conclude that it was not right to wind the company up in this case where it was open to Dr Vasilenko to issue an unfair prejudice petition.  Having considered it in detail it would be somewhat difficult to formulate a convincing argument why it would be reasonable to pursue a just and equitable winding up petition in circumstances where it was open to issue an unfair prejudice petition.  I suppose the best we could do is to argue that there was a need to wind up the company so that Dr Vasilenko might recover the rights to the patents held by Vitabeam; however that calls into question whether he has any rights to such patents since he had previously transferred them to PI.
It would be possible to couple a winding up petition to an unfair prejudice petition, albeit para 22.1 of the Practice Direction – Insolvency Proceeding discourages such alternative claims unless the winding up order is the remedy which the Petitioner prefers or it is thought to be the only remedy available.
In the circumstances I consider that Dr Vasilenko is unlikely to succeed on a winding up petition and has a much better chance of success on an unfair prejudice petition, albeit it would be open to petition for both if his preference is for a winding up and, it is hoped, the threat of a winding up petition might bring JMM negotiate a settlement.
Claims for failure by Vitabeam to pay remuneration to Dr Vasilenko
My instructions from Dr Vasilenko are that there were Commercial Events, as defined in the Shareholders Agreement in 2017, 2018 and 2019 and accordingly he was entitled to be paid $105,000 for three years under clause 11.3 of the Shareholders Agreement.  In breach of that clause Vitabeam ceased paying our client his remuneration of $105,000 in October 2019 and has not paid since.  This potentially could form a claim (which would be separate from the unfair prejudice petition).  However, I am uneasy about whether there has actually been the Commercial Event trigger for such payments as Dr Vasilenko is not able to pinpoint what actual Commercial Events took place.  In the circumstances I feel unable to advise on the prospects of success of such a claim and at present would advise against bringing such a claim.

The position of Dr Vasilenko’s intellectual property rights
It is unfortunate that PI has been dissolved since it is Dr Vasilenko’s case that he transferred his patents and other IP rights to that company which subsequently entered into a ‘perpetual’ licence with Vitabeam.  I confess that I am not an IP expert and certainly not in relation to US patents and I should advise that if Dr Vasilenko considers that the patents in this case are of substantial value it may well be worth seeking some advice from an expert in US patent law.   For the present I advise that the effect of the winding up of a company is that a liquidator is appointed to get in the assets of the company, pay any debts and then distribute the balance to the shareholders.  The patents originally registered by Dr Vasilenko but transferred by him to PI and then to Vitabeam are likely to be regarded as part of the assets of Vitabeam and are likely to be sold by the liquidator as part of his role.
Applying basic legal principles, one potential argument that the IP does not form part of the company assets on dissolution would be based on the fact that Vitabeam’s interest in the IP was by way of a licence (as opposed to an absolute transfer of the interests).  Whilst the licence is said to be perpetual, the fact that it is a licence rather than a transfer might suggest that the licensor (PI) held some form of reversionary interest so there may have been an argument that the interests would revert to PI on the dissolution of Vitabeam.  The trouble is that PI has been dissolved so that destination for IP rights is unavailable.  My preliminary view is that it would be a remove too far to have any realistic chance of success in arguing they revert to Dr Vasilenko since on his own case he transferred (rather than licenced) the IP to PI suggesting his interest lapsed at that time.  However, as inventor and as the person by whom the patent was registered, he may have a claim in US law to recover the patent but, as I say that would take the advice of an IP specialist.
According, and subject to any contrary advice from an IP specialist, I consider that the likely outcome of a winding up would be the IP would be sold to the highest bidder – of course Dr Vasilenko could bid (but so could JMM).
Security for costs
As was mentioned in conference, there is a real risk that if any proceedings are issued by Dr Vasilenko against Vitabeam of JMM they will seek security for costs.  They would satisfy the conditions in CPR Part 25.13 (a) since Dr Vasilenko is resident outside the jurisdiction and so the discretion would arise.  In my view it is more likely than not that a court would exercise its discretion and grant an order whereby a sufficient sum of money would have to be secured to cover Vitabeam and/or JMM’s costs in the event that a costs order was made against Dr Vasilenko.  Accordingly, Dr Vasilenko will need to consider how is going to be able to provide such security prior to going to the expense of issuing proceedings.
Conclusion
This is an extremely unfortunate case for a number of reasons:
(e) the fact that PI was dissolved without ensuring that the consideration it was due under the Licence agreement was made (i.e. it was granted a 51% shareholding in Vitabeam) and that its rights under the Shareholders Agreement were honoured;
(f) the fact that Dr Vasilenko did not arrange for any retained interest in the patents that PI had following the Licence Agreement to be transferred to him before PI was dissolved,
(g) the fact that JMM seems to have ridden roughshod over the rights of the members of the company by systematically allotting more and more shares to people other than Dr Vasilenko and Allied/Pantheon, the fact that JMM has seen fit to ignore correspondence from Dr Vasilenko’s previous solicitors.
[bookmark: _GoBack]In the circumstances, the options available to Dr Vasilenko are rather limited.  For the reasons given above I remain of the view that his best option is to issue a petition for unfair prejudice.  However, given the length of time since the previous letter of claim, I would advise that a further letter be sent, warning Vitabeam and JMM of proposed proceedings.  In my view, notwithstanding my rather pessimistic view of its chances of success, I consider it might be worth warning in the letter that Dr Vasilenko is considering issue a petition to wind up the company on the just and equitable ground, as well as the causes of action referred to in the previous letter of claim.
Ideally JMM would come to the table and some negotiated settlement could be achieved; in my view that would be the best result for Dr Vasilenko rather than taking the risk of litigation but it does rely on JMM’s cooperation.
20 September 2022
DAVID BROUNGER
david.brounger@fieldcourt.co.uk

Field Court Chambers
5 Field Court, Gray’s Inn,
London WC1R 5EF

Tel. 020 7405 6114





Page 2 of 2

